
TEXEATETORNEYGENERAL 
OF TEXAS 

Honorable 0. P. Lockhart 
Eoami of hmranoe Comissioaerw 
Austin, Texan 

Dear Sir: Cpfnion Hoc, O-5765.3. 
Rer Reconsideration of Opinion 

Mo. O-3763: Section 17 of 
Senate grill 136, dots 46th 
Legislrtws. 

On the 4th day of August, 1941, this deparhent rendered 
Opinion Me. O-3763 in response to your request for our opinion upon the 
constitutionality of Section,17 of Senate ail1 136, Aots of the 46th 
Legislainu-e, wit&out referenoe to any particular mutual insuranoe contract 
or mutual insuranoe aasooiation. In deferenoe to the request of aertain 
assooiations, the attorneys of which hare submitted briefs upon the ques- 
tion involved, we have carefully reoonsidered this opinion0 

The correotness of our original opinion has been assailed upon 
various propositions expressed in different kriefa as followsa 

"Sinoe the persons insured are also the insurers of themselves and others 
in the (organization and under the policies involved in this discussion, the 
mutual :insurance organizations under consideration had the legal right, 
power and duty tc reasonably inarsase rates or revise benefits, when neoee- 
sarg, tnfore and efter &e enaotient of Senate Bill 135." 

"Before the passage of Senate Bill 136, it had been uniformly held in this 
and other jurisdiotions that a mutual asaooirtion, has the inherent power 
te increase its assessment rates whenever it is rsasonably neoessary to en- 
able It to pey its losses. This right is inherent in tire very nature ef 
suoh assooiations,beoause tit;hey have no capital stook,and the only souroe 
from which they derive funds with which to pay benefits is from assessments 
upon the members. Consequently, if the assessments are not sufficient te 
pay the losses and benefits provided under poliaies, it is obvious that the 
losses oannotbe paid unless the assessments prs increased. Furthermore, 
the history of such l ssooiations has shown that with the Passing of year8 
ae the members grow older, there ia a natural inorease in the number of 
deaths which ultimately results in either deoreased 'benefits or increased 
assessments." 

sConseq,uently, ‘before the passage of &snots BLll 135, the members of the : 
assooiation affeoted did not have a oontraotwith the assooiation either 
that their rats should remain suoh or that the mudmum amount should be 
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should be paid, and under the law prior to the passage of Senate Bill 135, 
mutual associations oould not make a oontraot to pay a definite amount, 
regardless of the amount realized fromassessments." 

"While other sections of Artiole 5066-l mey be unoonstitutional for the very 
reason8 given and under the authorities set out in the opinion of your depart 
ment, it would mean that Seotion 17 is not subject to the objectionwhich is 
the batsi.8 of suoh opinion beeauso it makes no substsntial ohange in the eon- 
tracts which Ccwnissioner Leokharb inquires about so as to have a retroactive 
effect upon the rights of the parties thereunder. Such Seotion 17 and Seo- 
tions 11, and 32 of tie Aotmerely make it mandatory upon the assooiation to do 
what they were already authorired by their members and the then existing stat- 
utory law to do prior to the enaotment of Article 5068-1~s 

If the premise of those oontentions is that any mutual insur- 
ance asslooiation may validly, under the law in Texas, both raise rates and 
reduoe benefits, it is inoorreot. lf, on the other hand, the premise is that 
the particular oontraots of a particular mutual insurance assooiation exprass- 
ly, by contraot, authorlee the assooiation either to raise rates or to reduce 
benefits, it is quite obvious that such contracts would be unaffeotod by Sem- 
ate Bill 135 and would not require 'cho authority granted in Seotion 17 of 
Senate Bill 135 to affect such ohanges. As to the latter contracts, if such 
do exist, the holding in our opinion Fiat Seotion 17: of Senate Bill 135 is 
unoonstititional would have no signifioanoe. 

Our original opinion Floe O-3763 did no.t relate to any specif- 
lo contract or assooiation and, in the abstra&,, opshtod up&: the usual and 
typical mutual Insurance contract and mutual insurance association, regarding 
which, under the law in Texas, a rednotion in benefits would oonstitute a re- 
pudiation of the contraat. 

Nanifortly Seotion 17 of Senate Ei.11 136 aannot be held oonsti- 
tutional. because perhapq,as to soms oontraots aud as to some assoaiations, it 
euthoriees what otherwise oould be done under the particular aontraotwhen, 
as to other contracts, It authorlaos an impairment of the obligations thereof0 
In its broad application, and under the oases In Texas, Seotloa 17 of said Bill 
135 indisputably authorlEes the impairment of obligations of coritsaot. This 
being true, the fundamental question is whether or net the Aot maybe upheld 
as a valid exeroise of the police pewer of the State. 

Certainly, strong and persuaslvo oonsideratlcna exist in 
justifioation of the oxerolso of the pelioo pewer represented in Seotion 17 
of Senate Pill 135. mtthe Supreme Court of Tens has unequivrrally held 
that the rights rnd gua~ntoos oxoopted from the powers of gororrmkent by 
the Bill of RQhts, and speoifioally the prohibition thereinagainst any 
law impairing the obligation of oontraats, is superior to and is not sub- 
ject to, the poIioe power of the State. Travelers' Insurance Company v. 
Marshall, 76 S.W. (Zd) 1007, 124 Texas 45. Langever v. Miller, 76 S.W. (2d) 
~-1025, 124 Texas 80. In the second mentioned ease, Chief Justice Cureton 
said8 
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'In the oasc of Travelers* Dsuranoe'Cempany V. ldarshall, this day deoided 
(ante p. 45), we held that the existence of the $resent industrial depres- 
sion, graphically described in the emergency clause tothe measure before 
us, does not authorize the Legislature &or the police power *one of the 
general pcwersof govemment,* to enaeb even emergency legislation of a lim- 
ited duration Impairing the ebligation of oc?Aractsi That opinion is con- 
tmlling here, and if the lict before ue *5m&rs the obligation of contracts' 
it is unconstitutional and void, regardlese ef tie occasion of its enact- 
ment.* (Cnderscering Itallos) 

In +As Travelmet Inmraaoe ease Judge Cureton dealered: 

We recognize, ef course, that the police p-r ie broad and comprehensive; 
but the Constitution forbids its exercise when the result would 'be the de- 
struotion of the rlghts, guaranteoa, privileges , end restrains aacepted from 
the pcwers of government by the Xl1 of Bights. . . . 

"Since the impairment of tie obligation of contracts is prohibited by Sec- 
tion 16, Cuticle 1 of the Roll of Rights, without any specified exception 
in favor of legislative action to the contrary during industrial depressions 
or emergency periods, We are without~pmer tc write such an exception inte 
the orgraio law. A8 said by one of the Toxahr authorities previously cited: 

*The enaotment of laws Impairing the obligation of contracts 
Is farbidden by Section 16 of &tIcle 1 of the Constitution 
of Texas, . . . The limitation thus Imporod Is cmphatlo, 
utmm%igueur and without oxooption2 it applies alike to all 
contracts and proteotn all obllgationu cf oeatraota frcau de- 
etruotlon or ImpeIrment by subeequont legirlation. . . .'" 
(Uhdemooring ItalIce) 

And the Suprape Court rerohti Itr oonoluslonr in theso two oaaea notr 
rlthafmding, ad riter rooognirlng tho United Btatea Supreme Court cake of 
Home milding and Loan Atm~IatIono. Rlrledell, 290 U.'S. 396, 64 Supreme 
Court 231, 76 L. Rd. 41S, 66 A.L.B. 1461. 

The raining of ratoi aride,we aro'beund by the law In Toxar that the 
roduotion of 'beaefltr I!i a muhtti Inruranoo oonfraot oonstltutor an Impair- 
ment of the obligationa of euch ecntrabtc In Supreme Council Amerioan LegI- 
on of Hcnor V. Ratte, 79 8.W. 629, It was raid: 

aLa our opinion, h-or, tho enactment of this by-law constituted a aubsten- 
tlal regudlatlon of the coatraotr Tho benefit certificate upon its face pro- 
vided fcsr the payment of the suMof #S,W,out of the benefit fund of the 
order. The by-law was, In effect, an announoemcnt that the appellant would 
only pay $2,OCO out of the benefit fund, and would only pay the remaining 
$3,000 provided that amount could k, paid out of the emergency fund of the 
order e . . The %-y-law itself rias, in our opinion, unauthorized, and 
appellee might have treated it a8 void . . ." 
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Wirtz v. Sovereign Camp, W.O.W.,~ 266 S.W. 438, by a special Supreme 
Court, expressly recognized and reaffirmed the doctrine of the &tte case 
as follow;: 

"It does not appear to us that the Batte case, 34 Tex. Civ. App. 456, 79 S. 
W. 629, militates against what has been said above. That ease did not di- 
rectly involve the question of the right to increase rates; but the associa- 
tion had issued a polloy upon which-they had agreed te pay, upon the death 
of the Insured, $5,000, but it subsequently changed.the contract so as to 
make it liable for only #2,OOC, and the Court of Civil Appeals held -- and 
we think :?roperly - that there wan a repudIatIon of lhe contract. . . . 

"That the stipulation er promise in a contraat, suoh as is the basis of this 
action, that the insured wIl1 comply with and ba bound by all future regula- 
t:ons or -v-laws of the rssooiatlon, does not mean that the society may in- 
terfere ti.th the essential purpose of the contract, viz., the payment of the 
indemnity promised, or, in other words, oannot be oonstrued as authorizing 
the socie-ti to repudiate a plain contract Is clearly settled there is no 
doubt. . . ." 

"The dist:inction between reduoing by mean8 of a by-law or an amendment the 
amount stipulated in the most unqualified term8 to be paid, and merely in- 
creasing -W a by-law dues or assessments to such extent as is neoessary to 
meet the oxigenoy ensuing out of the changed financial condition of the 
association brought about by deorease of membership or death or other caus- 
=s is ob-rious. 

"The first is a violation and repudiation of an untiblguous contraot, while 
the other is not." 

Tha don+rine of the 'Rlrtz 0888 wa6 expressly reoognized and reaffirmed 
in Supremc# Lodge Ancient Order of Horkmen v. gemper, 155 S.W. (2d) 64, rehear- 
ing denied C~.:obar 6, 1941. Before quoting with approval the above quoted 
language :in tho WIrtz case, the Beaumont Court of Civil Appeals said: 

"The law will enforoe the oontractural right of a life insuranoe corporation 
to increa:,e the amount of its monthly aaressments againet Its members, 
Supreme Lodge H. of P. v. MIm8, Tex. Civ. App., 167 S.W. 635. But the right 
to inorease assessments does not authorize the corporation to diminish the 
amount pa:rable under Its certificate. .~ . .a ,: 

Thor&ore, Seation 17 of Senate Bill 135 in its express authoriz.atLon 
to mutual insuranoe assooiations to reduce benefits authorizes the tipair- 
ment of o'bligations of contract, is violative of Section 16, Article 1, of 
the T&as Constitution, and cannot, ,under thepronouneements of the Supreme 
Court of rexas, be upheld as a valid and constitutional exercise of the 
poiioe pafirer of the State. 

We regard it appropriate to state that we have fully conaidaredthe 
case of D%nielv. Tyrell and 6arth Investment Company, 79 S.W. (2) 153 
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(Opinion by the Galveston Court), 93 S.W. (2d) 375, 127 Tex. 213 (Opinion 
by the Supreme Court), and the oases oited therein, in relation to the 
cases of Travelercl* Insw!anoe Company V. Marshall, and Iangever V. Miller, 
supra. It ie our conolusion that this cam may not be aonsidered as 
overruliwg (or qualifging them earlier oases in their application to the 
subject matter of this opinion. 

In come&ion with the Daniel TT. Tyrell and GuthCcmm aas), 
attentim is oJ.led to the oaee of Fidelity Bxllding and Lean Assooiatdon 
V. Thompson, 45 Sew. (2d), 51 8.W. (2d) 578, the opinion in eaoh being by 
Judge Crib. 

Wb adhere to our original opinion in this matte r. 

Youra very truly 

AT'XEtNEY GE- OF TEXAS 

w /a/ Zellie c. steakby 

ZcstwFsrcgr 

APPFXYED DEC 8, 1941 
/s/Gerald c. fdnnn 
ATTOFUVEY GENESAL OF TEXAS 

Zellis C. Steakley 
Asaistolt 

This Opinion considered and 
approved in limited conference. 


